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TORRUELLA, Chi ef Judge. Beforethe Court is achallengeto

regul ati ons pronul gat ed by t he Attorney General of Massachusetts which
restrict the sale, pronotion, and | abel i ng of tobacco products in an
effort toreduce the use of such products by m nors. Three groups of
t obacco conpani est have sued t he Attorney General, claimngthat the
Massachusetts regul ations are partially preenpted by federal | aw, that
the regul ations violate their First Arendnent right to free speech, and
t hat the regul ati ons vi ol ate t he Conmer ce O ause of the Constitution.
Aft er due consi deration of the argunents pressed by all parties and by
am ci curiae, and with full appreciation of the i nportance of the
public health issue underlyingthis case, we conclude (1) that the
regul ati ons are not preenpted by federal law, (2) that the regul ati ons
do not violate the First Anmendnent, and (3) that parts of the
regul ati ons unconstitutionally burden interstate commerce.
Accordingly, we affirmin part and reverse in part the deci sion of the
district court.
| . Factual and Procedural Background

On January 22, 1999, the Attorney General of Massachusetts
pronmul gat ed regul ati ons nowcodified at title 940, sections 21. 00
t hrough 21.07 (cigarettes and snokel ess tobacco) and title 940,

sections 22. 00 t hrough 22. 09 (cigars) of the Massachusetts Code of

1 The appel l ants i n t hese consol i dat ed appeal s i ncl ude manuf acturers
of cigarettes, snokel ess tobacco products, and cigars.
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Regul ations. The regul ati ons decl are certain types of conduct by
manuf acturers, distributors, and sellers of tobacco products to be per
se "unfair or deceptive acts or practices" prohibited under chapter
93A, 8 2(a) of the Massachusetts CGeneral Laws. For exanple, the
regul ations prohi bit a nunber of retail practices including pronoti onal
gi ve-aways and nai | ordering wit hout age verification, see 940 C MR
88 21.04(1), 22.06(1), as well as nmeasures ai ned specifically at outl et
sal es practices, seeid. 8821.04(2)-(3), 22.06(2)-(3). O particular
concern tothe tobacco conpani es, the Massachusetts regul ati ons al so
prohi bit the follow ng advertising practices:

(a) Qutdoor advertising, includingadvertisingin

encl osed stadi unms and advertising fromw thina

retail establishnent that is directedtoward or

vi si bl e fromt he out si de of the establishnent, in

any | ocationthat iswthina 1,000 foot radi us

of any public pl ayground, playground areain a

public park, elenentary school or secondary

school ;

(b) Point-of-sale advertising. . . any portion

of whichis placed | ower thanfive feet fromthe

fl oor of any retail establishnment accessibleto

persons younger than 18 years old, which is

| ocated wi thin a 1, 000 f oot radi us of any public

pl ayground, pl ayground area in a public park,
el ementary school or secondary school.

Id. 88 21.04(5), 22.06(5). Asingleexceptiontothe advertising ban
permttedthe display of a so-called"tonbstone" sign stating "Tobacco

products sold here," seeid. 88 21.04(6), 22.06(6), but this provision
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was struck down by the di strict court on preenption grounds.? Finally,
t he regul ati ons al so prescri be mandat ory warni ng statenents to be
i ncluded on all cigar | abeling and advertising. See id. 8§ 22. 04,
22. 05.

I n response to the pronul gati on of the regul ati ons, three
separate suits werefiledinfederal district court by the appellants
i nthis consolidated appeal, who are nakers and sel | ers of cigarettes,
snokel ess tobacco products, and cigars. The cigarette and snokel ess
t obacco conpani es cl ai med t hat t he Massachusetts regul ati ons were
preenpted by the Federal Cigarette Labeling and Adverti sing Act
(FCLAA), codified as amended at 15 U. S. C. 88 1331-41, and that the
regul ati ons vi ol ated their comrerci al speech ri ghts under the First
Anmendnent . 2 The ci gar conpani es al so chal | enged t he regul ati ons on
Fi rst Amendnent grounds, as well as claimng that the regul ati ons
i nposed an undue burden oninterstate commerce inviolationof the
Commerce C ause. |n an opinionissued Decenber 2, 1999, the district

court rejectedthe preenption argunents of the ci garette and snokel ess

t obacco producers. See Lorillard Tobacco Co. v. Reilly, 76 F. Supp. 2d

2 Thi s aspect of the district court's decision has not been appeal ed
and therefore is not before us.

3 Al though the FCLAAapplies only to cigarettes, the snokel ess t obacco
conpani es jointhe cigarette nmakers' chal | enge because t hey cont end
that the regul ati ons may not be severed to preserve t he snokel ess
t obacco provisions if the cigarette provisions are decl ared i nvali d.
We do not reach thi s aspect of the conpani es argunment because we hol d
that the regulations are not preenpted by the FCLAA
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124 (D. Mass. 1999) (Lorillardl ). InaJanuary 24, 2000 opi ni on, the

district court |ikew se rejectedthe tobacco conpanies' First Arendnment
claims, as well as the ci gar makers' Comrerce Cl ause chal | enge. See

Lorillard Tobacco Co. v. Reilly, 84 F. Supp. 2d 180 (D. Mass. 2000)

(Lorillardl1l).# Judgnment was entered on January 25, 2000 i n favor of

the Attorney Ceneral, and this appeal foll owed.

On appeal , the tobacco conpani es rai se the fol |l owi ng i ssues:
(1) whet her the Massachusetts regul ati ons are preenpted by federal | aw,
(2) whether the regul ations' advertisingrestrictions violatethe First
Amendrent, (3) whether certainrestrictions inposedonretail practices
viol ate the First Anendnment, (4) and whet her the regul ati ons' cigar
war ni ngs requi rements viol ate the First Amendnent and t he Conmer ce
Cl ause. The Attorney General cross-appeal s one i ssue -- whet her the
regul ati ons' indoor advertising restrictions violate the First
Amendnent .
1. Law and Application

A.  Preenption

1. | nt roducti on

4 The district court didinvalidate one aspect of the regul ati ons under
the First Arendnent, findingthat the Attorney General had failedto
denonstrate that the point-of-sale provisions requiring indoor
advertisenments to be at least five feet from the floor were
sufficiently tailored to serve the governnent's interests. See
Lorillard 11, 84 F. Supp. 2d at 192-93.
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The Supr ene Court has expl ai ned t he anal ysi s for det erm ni ng
when a state regulationis preenpted by a federal | awthat contains

specific preenption |l anguage. InMedtronic, Inc. v. Lohr, 518 U. S.

470, 484-86 (1996), the Court stated that, toidentify the domain
expressly preenpted by the federal statute, two presunpti ons about the
nat ure of preenption nust be considered. First, particularly when

Congr ess has legislated . . . in a field which the States have
traditionally occupied,’ we 'start with the assunption that the
hi storic police powers of the States were not to be superseded by t he
Federal Act unless that was the clear and manifest purpose of
Congress.'" 1d. at 485. Second, in determ ning the scope of the
federal preenption, the "ultimte touchstone"” i s Congress's purpose as
"di scerned fromthe | anguage of the pre-enption statute and the
"statutory framework' surroundingit.” 1d. at 486. Inthis respect,
it isrelevant to consider the "' structure and purpose of the statute
as a whole,' as revealed not only in the text, but through the
revi ew ng court's reasoned under st andi ng of the way i n whi ch Congr ess
i ntended the statute and its surroundi ng regul atory schene to af f ect
busi ness, consuners, and the law. " 1d.

The t obacco conpani es argue, rather weakly we m ght say, that
t he "presunption agai nst preenpti on” shoul d not be appliedinthis case

because t he presunption "is not triggered whenthe Stateregulatesin

an area where there has been a history of significant federal
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presence."” United States v. Locke, 120 S. Ct. 1135, 1147 (2000).

However, as the Court noted in Locke, the area at issue there --
maritime cormerce -- i s oneinwhich"Congress has | egi sl ated fromthe
earliest days of the Republic, creating an extensive federal statutory
and regul atory schene.” |d. at 1148. W have little difficulty
di stingui shing the historically pervasive federal regul ati on of fields

such as naritine comerce, see, e.9., Kelly v. Washi ngton, 302 U. S. 1,

4 (1937) ("The federal acts and regul ati ons with respect to vessel s on
t he navi gabl e wat ers of the United States are el aborate. They were
wel | describedinthe argunent of the Assistant Solicitor General as a
maze of regulation.”), fromCongress's relatively recent entryintothe
regul ati on of the tobacco industry. Thethirty-five years that have
passed si nce passage of the FCLAA, withits |limted scope when conpared
to federal regul ation of fields such as nmaritine cormerce, can hardly
serve as a basis for supplantingthetraditional state authorityin

matters of public health, particularly that of m nors. See Medtronic,

518 U. S. at 475 (" Throughout our history the several States have
exercisedtheir police powers to protect the health and safety of their
citizens. Because these are 'primarily, and historically,

matters of | ocal concern,’' the'States traditionally have had great
| atitude under their police powerstolegislate astothe protection of

the lives, linbs, health, confort, and quiet of all persons.""
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(citations omtted)). The "presunption agai nst preenption” applies
with full force to this case.

We turn, therefore, toour task of identifying "the domain
expressly preenpted” by 8 1334(b), id. at 484, keepinginmnd (1) the
presunption that Congress does not i ntend to suppl ant state regul ati on
inthe area of public health and the health of mi nors without a cl ear
and mani f est i ndi cation of such preenptory purpose, see id. at 485, and
(2) that our decisionmnust "rest primarily on a'fair understandi ng of

congressi onal purpose, as informed by the text, the statutory
framewor k, and the purpose of the FCLAA as a whole, id. at 486.

2. The Preenptive Scope of 8§ 1334(b)

Section 1334(b) of the FCLAAstates that "No requirenent or
pr ohi bi ti on based on snoki ng and heal t h shal | be i nposed under State
laww th respect to the advertising or pronotion of any cigarettes the
packages of which arelabeledinconformty withthe provisions of this
chapter.” 15U S.C. 8 1334(b). To date, four ot her federal courts of
appeal s have addressed t he preenpti ve scope of this provision. See

Li ndsey v. Tacoma- Pi erce County Health Dep't, 195 F. 3d 1065 (9th G r.

1999); Greater NewYork Metro. Food Council v. Guliani, 195 F. 3d 100

(2d Gr. 1999); Federation of Advertisinglndus. Representatives, Inc.

v. City of Chicago, 189 F.3d 633 (7th Cir. 1999) ("EALR"); Penn

Advertising of Baltinore, Inc. v. Mayor &Gty Council of Baltinore, 63
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F.3d 1318 (4th Cir. 1995). We findthe Second and Seventh Circuits’
decisions in Guliani and FAIR to be particularly hel pful.

In Guliani, the United States Court of Appeals for the
Second G rcuit focused on the anbiguity in the phrase "with respect to"

advertising and pronotion. See Guliani, 195 F. 3d at 105. As the

court noted, a "hyper-literal"” readi ng of that phrase woul d preenpt a
range of state regul ati on which Congress surely did not intendto
affect. 1d. For exanple, "it coulddivest states and municipalities
of authority to prevent tobacco advertisers frompostingtheir adsin
publ i c buil di ngs even t hough snokingis legally prohibitedthere. O
. it couldleadtothe conclusionthat 'states [are] w thout power
to prohibit acigarette conmpany fromhandi ng out free cigarettes in an
el ementary school yard.'" ld. (citing FAIR, 189 F.3d at 633).
G ven the anbi guity of the preenption provision, the Second
Circuit endeavored to discern Congress's intent inenacting 8 1334(b).
Rel yi ng on t he FCLAA' s st at enent of purpose at 15 U. S. C. 8 1331, the
court reached two concl usions regarding the intended scope of §
1334(b): first, that Congress sought to informthe public of the
health risks associated with snmoking, and second, that while so
i nform ng the public Congress al so sought to protect the national

econony fromthe burdens that would result froma nultitude of

di verse, nonuni form and confusi ng' advertising standards." See

Guliani, 195 F. 3d at 106. The court logically concluded that 8§
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1334(b)'s preenption provision was intended to further that
congressi onal bal ance by preenpting state regul ations that would

frustrate federal lawby creatinga "' nmultiplicity of conflicting
regulations."" 1d.

Applying this reading of 8 1334(b) to a 1000-foot rule
essentiallyidentical tothat i nposed by the Massachusetts regul ati ons,
t he court found that the regul ati on was not preenpted by t he FCLAA
because it "[did] not i npose obligations "withrespect to' adverti sing
as that phraseis usedin 8§ 1334(b)." 1d. at 109. The court found
that the 1000-foot restriction "do[es] not touch upon Congress's
' conmpr ehensi ve Federal program to control cigarette adverti sing
information. Therestrictions do not, for exanpl e, burden advertisers
with a duty to warn. Nor do they inpose content and format
requi renents on advertisinginformation.” 1d. A thoughthe court did
recogni ze that different states and nunicipalities m ght inpose
differing regulations with regard to the |ocation of tobacco
advertising, "[d]ivergent | ocal zoningrestrictions onthelocation of
si gn advertising are a commonpl ace feature of the nati onal | andscape
and ci garette adverti sers have al ways been bound t o observe them" [d.

Finally, the court inGuliani also enphasizedthat "the
presunpti on agai nst preenptionis particularly strong here, as these
provi sions are the sort thought tolie withinthe heartland of the

states' historic powers." 1d. (citingMedtronic, 518 U. S. at 485).
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Bot h zoni ng regul ati ons and regul ati ons directed at the safety and

wel fare of mnors, the court said, "lie peculiarly wthinthe states'

hi storic police powers.” 1d. (citingPacker Corp. v. Utah, 285 U. S.
105, 111 (1932) (zoning restrictions on cigarette advertising), andToy

Mrs. of Anerica, Inc. v. Blunenthal, 986 F.2d 615, 620 (2d Cir.

1992)). Far fromthe cl ear and mani fest i ntent requiredto preenpt
state regulationin such areas, the court noted that the |l egislative
hi story of 8§ 1334(b) suggests that Congress specificallyintendedto

give suchtraditional statelaws "wi de berth." 1d. at 10 (citing S.

Rep. No. 91-566, reprintedin 1970 U. S. C.C A N at 2663). Based onthe
foregoi ng, the Second Grcuit heldthat the 1000-foot restriction was
not preenmpted by the FCLAA.

The United States Court of Appeal s for the Seventh Circuit
used asimlar analysistofindthat 8 1334(b) di d not preenpt Chi cago
regul ations restrictingthe advertising of cigarettes and al coholic
beverages. Relying |l argely on the Suprene Court's deci sion inNew York

St ate Conference of Blue Cross & Blue Shield Plans v. Travel ers

| nsurance, 514 U.S. 645 (1995), in which the court considered the
simlar preenption provision of the Enpl oyee Retirenent | nconme Security
Act (ERISA), the Seventh Circuit concluded that "[i]f the FCLAA
| anguage ('with respect to advertising and pronotion') were viewed with
an‘'uncritical literalism' the effect would be to'read Congress's

words of imtation as nmere sham and to read t he presunpti on agai nst
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pre-enption out of the |l awwhenever Congress speaks tothe matter with

generality.'" EAIR, 189 F. 3d at 637 (quotingTravelers Ins., 514 U S

at 656).

As inGuliani, the FAIRcourt then turned to an exam nati on
of the legislative history and overall schenme of the FCLAA and §
1334(b) to di scern the intended scope of the preenption provision. See

id. (relyingondpollone v. Liggett Goup, Inc., 505U S. 504 (1992),

and Medtronic, 518 U. S. at 484-85). After exam ning the statenment of
pur pose foundin 8 1331 and the | egi sl ati ve history of § 1334(b), the
court concl uded:

W t heref ore nmust read t he | anguage of t he FCLAA

preenption provision in |light of Congress's

desire not only to ensure uniformty of

regul ationwithrespect tonmatters of | abeling

and advertising, but also in light of the

mani f est congressi onal concernin preserving for

the states the remai nder of their traditional

pol i ce powers.
FAI R, 189 F. 3d at 638. Noting that the placenment and manner of out door
advertising is a matter of traditional |ocal concern, the court
declinedtoinply preenption of aregulationof suchlocal interest and
i nportance. 1d. at 639. The court further concluded that the
restrictions posed no danger of interfering with the FCLAA s

advertising and | abel i ng schenme, and hel d t hat t hey were not preenpted

by § 1334(b).5

5 Both the FAIR and the G uliani courts found that "tonbstone"
provisions simlar tothat invalidated by the district court were
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V% ar e persuaded by t he reasoni ng of our sister circuits that
Congress did not intend 8 1334(b) to preenpt the kind of tobacco
advertising restrictions i nposed by the Massachusetts regul ati ons. The
regul ations do not interferewi ththe cigarette and snokel ess tobacco
| abel i ng and adverti si ng schene est abl i shed by Congress, andto t he
extent that they may create differing restrictions onthelocation of
advertising in various states and nmunicipalities, such divergent
restrictions are indistinguishabl e fromthe existing zoning regul ations
i n place throughout the country.® We do not consi der such | ocation
restrictions to present the kind of "diverse, nonuniform and
confusi ng" adverti si ng standards w t h whi ch Congress was concer ned when

it enacted the FCLAA. See Guliani, 195 F. 3d at 106-07; see al so 15

preenpted by 8§ 1334(b). See FAIR 189 F. 3d at 640; G uliani, 195 F. 3d
at 108.

¢ The Fourth Grcuit, inPenn Advertising, 63 F.3d at 1324, found t hat
Baltinore' s restrictions on outdoor cigarette adverti senents were not
preenpt ed by 8§ 1334(b). Al though we do not adopt that court's apparent
conclusion that | ocationrestrictions do not constitute a"' prohibition
based on snoking and health,"" id., we do agree with the general
conclusion that Congress did not intend 8 1334(b) to preenpt
restrictions of the kind at issue there and in this case.
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U S C §1331.7 Thus, we hol d that the Massachusetts regul ati ons are
not preenmpted by the FCLAA
B. First Anmendnent Challenge to Advertising Restrictions
The next claim urged by all three groups of tobacco
conpanies, is that the advertising restrictions inmposed by the
Massachusetts regul ati ons vi ol ate t he conpani es’ Fi rst Anendnent ri ght
to freedom of speech. We find this contention unpersausive.

1. Level of Review

The t obacco conpani es first argue t hat the adverti si ng and
pronotion restrictions at i ssue here should be subject to a nore
searchingreviewthanthe "internedi ate" scrutiny traditionally applied

incommercial speech cases. See generally Central Hudson Gas & El ec.

Corp. v. Public Serv. Comm n of New York, 447 U. S. 557, 561-66 (1980).

According to the conpani es, the regul ati ons target tobacco adverti sing

" W alsonotethat the NNnth Circuit, inLindsey, 195 F. 3d at 1073,
concluded that a county ordinance banning all outdoor tobacco
advertising was preenpted by 8§ 1334(b). That court deterni ned t hat
"[d] espite the hol di ngs of Penn Advertising, FAIR and G uliani, the
text of the FCLAA' s preenption provisionclearly preenpts a ban on
out door adverti sing because such a ban constitutes a'requirenment or
prohi bition based on snoking and health . . . with respect to the
advertising or pronotionof any cigarettes.'" 1d. (quoting 15 U. S. C
§ 1331). Wthall duerespect, we conclude that the court's anal ysis
failstoavoidthe "uncritical literalisnm that the Suprene Court has
cautioned us agai nst, Travelers Ins., 514 U. S. at 656, and we di sagree
that "' [t]hereis no good reasonto believethat Congress neant | ess
t han what it said,'" Lindsey, 195 F. 3d at 1073, inthe phrase "with
respect to advertising.” We find the decisions of the Second and
Seventh CGrcuits noreinlinewth our readi ng of Congress's purpose,
and nore in line with our understanding of the Supreme Court's
instructions in the area of federal preenption.
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because of its content and therefore should be subject to a nore
demandi ng Fi r st Arendnent anal ysis. The Attorney General, in contrast,
characteri zes the regul ati ons as content-neutral and urges us to

deferentially apply theCentral Hudson test for comrerci al speech

restrictions.

First, we repeat our concl usion (reachedinthe preenption
anal ysi s) that the regul ati ons are content-based. The regul ati ons
apply only to advertising "t he purpose or effect of whichis to pronote
t he use or sal e of the [tobacco] product." 940 C MR 88 21.03, 22.03
(defining "advertisenment"”). Advertising of other products is not
restricted by the regul ati ons, nor i s tobacco-rel ated speech t hat has
a purpose or effect other than pronotion, such as public health
canpai gns. Contrary tothe Attorney General's suggestion, this type of
focus is plainly content-based.

Such concl usi on does not, however, require a greater |evel

of scrutiny than the standardCentral Hudson anal ysis. The tobacco

conpani es argue that the regul ati ons anount to i nherently suspect
"vi ewpoi nt di scrim nation" because they ban only speech that invites
t he purchase of tobacco products. However, the Suprene Court has nade
cl ear that even regul ati ons whi ch si ngl e out the pronoti onal speech of

a particular industry are anal yzed under theCentral Hudson test. See

G eater New O | eans Broadcasting Ass'n v. United States, 527 U S. 173,
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184 (1999) (applying Central Hudson to regulations restricting

advertisenents for casino ganbling).
The t obacco conpani es nevert hel ess argue t hat our deci si on

in ALDS Action Committee v. MBTA, 42 F.3d 1, 11 (1st Cir. 1994),

supports the application of a higher | evel of scrutiny. Inthat case,
Boston' s transportation authority refused to display public service
advertisenments for the AIDS Acti on Committee onthe purported basis
that the ads "descri be[d] sexual content in a patently of fensive way, "
id. at 5 but agreedtocarry adswithsimlar or nore explicit content
by other speakers. W held that this disparity gave rise to an
appear ance t hat t he suppressi on of speech was based onthe identity or
percei ved viewpoint of the speaker, particularly because the
transportation authority did not even attenpt to articul ate a neutral
justification for the disparate treatnment. See id. at 11. In
contrast, the Attorney General here has not distingui shed anong
speakers by di sparately applying afacially neutral provision. On
their face, theregulations restrict the pronoti on of tobacco products,
regardl ess of brand or manufacturer, and permt nonpronoti onal speech
rel ating to tobacco products by any speaker, tobacco nanufacturers and
sell ers included. The conpani es nake no al | egati on that the Attorney
CGeneral has di sparately, nuch less discrimnatorily, appliedthese

provi si ons. Under these circunstances, we do not see t he danger of
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vi ewpoi nt di scrimnationthat was present inAl DS Action Committee, 8 and

we decline to inpose a higher level of review on such basis.

I n declining toinpose a nore searching reviewthan t hat

mandat ed by Central Hudson, we are aware of the recent runblings from

menber s of the Supreme Court and ot hers suggesting that theCentr al
Hudson test may be i n need of m nor or maj or nodi fication. See, e.q.,

Greater NewQrleans Broad. Ass'n, 527 U. S. at 184 ("[C]ertain judges,

schol ars, and ami ci curi ae have advocat ed repudi ati on of the Central
Hudson st andard and i npl enmentati on of a nore strai ghtforward and
stringent test for assessing the validity of governnental restrictions
on comercial speech."). Neverthel ess, it is not our role to

antici pate changes in well-established constitutional doctrines.

See Buzynski v. diver, 538 F.2d 6, 7 (1st G r. 1976) ("Al though there

are circunstances inwhichit is appropriate for acourt of appealsto

8 Notwi t hst andi ng t he t obacco conpani es' cries of m streatnment, the
context in whichthe Massachusetts regul ati ons were promnul gat ed si nply
does not conpare to that surroundi ng t he suppressi on of speech i nAl DS
Action Conm ttee. Inthat case, the suppression was directed at a
group advocati ng sexual health practices, particularlywithregardto
AIDS -- an i ssue that evokes deep feelings and often prejudices in our
society. Furthernore, the suppression of speech in AILDS Action
Comm ttee, which was done with no contenporaneous expl anati on of
reasons or basis, al so cane after a previ ous ad canpai gn had pr ovoked
publ i c conpl ai nts whi ch i ncl uded a substanti al di splay of honophobi a.
See AIDS Action Conmittee, 42 F.3d at 3. W found t hose particul ar
circunstances to give rise to a presunption of viewpoint
di scri m nation, but we di d not suggest that ordi nary conmrerci al speech
regul ati ons, such as those at issueinthis case, wouldgiverisetoa
sim | ar presunption absent conparabl e ci rcunstances, which are sinply
not present here.
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di sregard t he teachi ngs of earlier Suprene Court deci sions, generally
the Supreme Court has the exclusive authority to overrule its
decisions.” (citationomtted)). W aretherefore boundto apply the

Central Hudson test, as is, to this case.

2. The Central Hudson Test

In Central Hudson Gas & El ectric Corp. v. Public Service

Comm ssi on of New York, 447 U. S. 557, 566 (1980), t he Suprene Court

summarized the four-part analysis used to determ ne the
constitutionality of governmental restrictions on comercial speech:

At the outset, we nust determ ne whether the
expressionis protected by the First Arendnent.
For commercial speech to conme within that
provision, it at | east nmust [1] concern | awf ul
activity and not be m sl eadi ng. Next, we ask [ 2]
whet her the asserted governnmental interest is
substantial. If bothinquiriesyieldpositive
answers, we nust determ ne [3] whether the
regul ation directly advances t he gover nnent al
i nt erest asserted, and [4] whether it is not nore
extensive than is necessary to serve that
i nterest.

Under this anal ysis, the governnent bears t he burden of identifyinga
substantial interest andjustifyingthe challengedrestriction. See

Greater New Ol eans Broad. Ass'n, 527 U. S. at 183. M ndful that the

four prongs of the analysis are "toacertainextent, interrelated,”
id., we will consider themseriatim

a. Nonni sl eadi ng Speech Concerning Lawful Activity
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Al t hough the Attorney General is unwilling to entirely
concede that the t obacco advertisements at i ssue here are truthful,
nonm sl eadi ng speech about alawful activity, hewas willingto assune
t hat nuch for the purposes of summary judgnent. We therefore need not
expl ore this prong of the anal ysis.

b. Substanti al | nterest

The second prong of the Central Hudson test requires that the

state identify a substantial state interest underlyingthe chall enged
regul ati ons. Several such interests have been identified by the
Attorney General.

The first state interest proffered by t he Attorney Gener al
is the Coomonweal th's desire "to el i m nate deception and unfairness in
t he way [tobacco products] are marketed, sold and distributed in
Massachusetts.” 940 C. M R 88 21.01, 22.01. Leaving asi de for now
whet her suchinterest is served by the regul ati ons, we have no doubt
that it is asubstantial stateinterest. Indeed, the stateinterest in
protecti ng consuners fromfal se and m sl eadi ng conmrer ci al i nformation
was the original justificationfor anore perm ssive First Arendnent

anal ysis inthe commerci al speech area. See, e.qg., Central Hudson, 447

U S. at 563-64.
The next stateinterest identifiedbythe Attorney General
i s the Coomonweal th's ai m"to address t he i nci dence of [tobacco] use by

children under | egal age.” 940 C MR 8 21.01; see alsoid. §22.01.
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This general state interest is subdivided in the briefs into two
distinct, but related, interests. First, the Attorney General asserts
astateinterest inensuring conpliancewth statelaw, which prohibits
t he sal e of tobacco products to m nors, and we consi der that i nterest
substantial. Second, the Attorney General relies on the state's
interest inprotectingthe health of children fromthe negative effects
associ ated with t he use and abuse of t obacco products, whichis al so
subst anti al .

The t obacco conpani es ar gue t hat Massachusetts cannot have
a substantial interest in depriving consuners of truthful information
inapaternalistic effort to protect themby "keeping themin the
dark." Wecertainly agreewiththis propositioninsofar asit relates
to adul t consumers, in which circunstance the First Arendnent mandat es
t hat t he consuner, rather than the governnent, judge the val ue of the

i nformati on bei ng communi cated. See, e.qg., 44 Liquormart, Inc. v.

Rhode I sl and, 517 U. S. 484, 503-04 (1996). However, the courts have
consi stently recogni zed t hat t he gover nnent nmay act nore protectively

where children are concerned. See Erzoznick v. City of Jacksonvill e,

422 U.S. 205, 212 (1975) ("It is well settled that a State or
muni ci pality can adopt nmore stringent controls on comrmunicative

mat eri al s avail abl e t o yout hs t han on t hose avail able to adults.");

Anheuser - Busch, Inc. v. Schnoke, 101 F. 3d 325, 329-30 (4th Cir. 1996)

(citing cases in support of the propositionthat "chil dren deserve
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speci al solicitudeinthe First Anendnent bal ance because they | ack t he
ability to assess and anal yze fully the i nformati on presented t hr ough
comerci al nedia”). Were, as here, the state acts to protect m nors,
its substantial interest is not vitiated by the admttedly

paternalistic nature of its regulation.
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c. Whether the Requl ations "Directly Advance" the
State's Interests

A great deal of thewitten and oral argunent submttedin

t hi s case has concerned the third prong of our Central Hudson anal ysi s

-- whet her the Massachusetts regul ations "directly advance" the

Commonweal th's interests. After acareful reviewof therecord, we

hold that the regul ations satisfy this prong of our inquiry.
The Suprene Court has recently enphasized that the

governnent's burden regarding this third prong of theCentral Hudson

anal ysi s

"is not satisfied by nmere specul ation or
conj ecture; rather, agovernnental body seeking
to sustainarestriction on comrercial speech
must denonstrate that the harns it recites are

real and that its restriction will in fact
alleviate them to a nmaterial degree. "
Consequently, "the regulation my not be

sustained if it provides only ineffective or
renote support for the governnent's purpose.”

Greater NewO | eans Broad. Ass'n, 527 U. S. at 188 (quotingEdenfield v.

Fane, 507 U. S. 761, 770-71 (1993), andCentral Hudson, 447 U.S. at

564). The conpani es and t he Attorney General di spute both whether the
harns reci ted by t he Conmonweal t h are real and whet her the regul ati ons
wll alleviate themto a material degree. Althoughthe two aspects of
theinquiry areclosely interrelatedinthis case, we address t hem

separately for the sake of conveni ence and, hopefully, clarity.
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i Real Harns

Li ke so many contentious i ssuesinthelaw, the dispute over
whet her the harns cited by the Attorney General are "real” isinpart
a di spute over the |l evel of generality at whichtheinquiry itself
shoul d be nade. The Attorney General, adopting a broader perspective,
urges that the record and conmon sense anply support his contention
that thereis a probl emw th underage t obacco use, inthe United States
general ly and i n Massachusetts in particular. The Attorney Cener al
further asserts that this problem of underage tobacco use is
substantially relatedto, and thus may be materi ally al |l evi at ed by
restrictions upon, advertising. The tobacco conpani es, onthe ot her
hand, urge a nore narrow perspective. They argue that the Attorney
CGeneral has failedto denonstrate ateen cigarette snoking probl emin
Massachusetts, and t hat he certai nly has shown no probl emw t h under age
consunpti on of snokel ess tobacco or cigars. Furthernore, the conpani es
charge, tothe extent that there nay be a probl emw th t obacco use by
m nors, the record does not establish any connecti on bet ween such
underage use and the types of indoor and outdoor advertising and
pronotion restricted by the regul ations. The Attorney General's
princi pal response to the conpani es' enphasi s on product-specific
anal ysi s, whi ch response was acceptedinlarge part by the district
court, is that the three types of tobacco products subject to the

regul ati ons pose simlar health concerns and si m | ar dangers i nthe way

-31-



t hey are pronot ed, and t hus may and shoul d be regul at ed pursuant to one
common schene.

First of all, we have sone difficulty accepting the Attorney
CGeneral ' s suggestion that "what i s good for cigarettes is good for

cigars," at least inthe First Anendnent context. To accept such a
proposition could conceivably open the door to unforeseen and
unj ustified speech regul ati ononthe nere theory that products are
related or share ingredients. On the other hand, of course, the
At t orney General need not offer separate justifications for regulation
of green and red M& M's, to give an exaggerated exanpl e, and our
commer ci al speech doctrine nust all owthe | egi sl ative and executive
branches t o nake reasonabl e econom es in their regul ati on of conparabl e
products. However, we need not deci de t oday whet her, and under what
circunstances, a "regul ati on by associ ati on" schenme m ght be accept abl e
inthe comercial speech context, because we find that the Attorney
General has offered sufficient product-specific evidence regarding
cigarettes, snokel ess tobacco, and cigars to denonstrate that the
danger s posed by under age use of eachis a "real harnm' and that the
regul ati ons can be reasonably expectedto all eviate those harns to a
mat eri al degree.

Bef or e addr essi ng t he product - speci fic i nformati on present ed
by t he Attorney General, however, we do note that heis not the first

to recogni ze that "tobacco use, particularly anong children and
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adol escent's, poses perhaps the single nost significant threat to public

healthinthe United States."” FEDA v. Brown & WI | ianson Tobacco Corp.,

120 S. Ct. 1291, 1315 (2000). After conducting the nost extensive
rul emaki ng procedure in history, the Food and Drug Adm ni stration
promul gated regul ati ons not unli ke those issued by the Attorney
CGeneral. See 61 Fed. Reg. 44619-45318. Although the Suprene Court
recently struck down t he FDA regul ati ons because it found that the
agency di d not have authority to regul ate tobacco products, the Court
explicitly enphasi zed "t he seri ousness of the probl emthat t he FDA has
sought to address"” and stated t hat t he agency had "anpl y denonstrat ed”

its significance. Brown & Wl lamson, 120 S. Ct. at 1315. At this

| evel of generality, we feel that the risk of harmposed by t obacco
use, and particularly by underage tobacco use in this country, is
est abl i shed beyond reasonabl e di spute. Again, we need not deci de
whet her this al one satisfiesthe "real harm' aspect of the "directly
advances" prong, however, because the Attorney General has provi ded us
wi th additional informati onto support his viewthat underage use of
ci garettes, snokel ess tobacco products, and ci gars poses a real danger
to the Commonweal th of Massachusetts.

i(A). Cigarettes

The Attorney Ceneral's case i s strongest agai nst cigarettes,
whi ch have becone enbl ematic of the health ri sks associated with

t obaccouseinthis country. Inhis sumary judgnent papers andin his
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subm ssionstothis Court, the Attorney General refers at lengthto
preci sely the kinds of studies and sunmaries of statistical and
anecdot al evi dence accepted by the Suprene Court to justify comerci al

speechrestrictions. See FloridaBar v. Wnt For It, Inc., 515 U. S.

618, 626-28 (1995) ("[We have permttedlitigants to justify speech
restrictions by reference to studi es and anecdotes pertaining to
di fferent | ocal es altogether, or even, in a case applying strict
scrutiny, tojustifyrestrictions based sol ely on history, consensus,
and ' sinpl e cormon sense.'" (citations omtted)); Affidavit of M chael
G Hering and exhi bits thereto, Joint Appendi x at 1184-3087. These
subm ssions arereplete with evidence that snoking, particularly by
m nors, poses a significant risk to the public health and is a
wi despread practice. See, e.qg., U S. Dep't of Health & Hurman Servs. ,

Preventi ng Tobacco Use Anbng Young Peopl e: A Report of the Surgeon

Ceneral (1994), Joint Appendi x at 1203, 1223 ("G garette snoking duri ng
chi | dhood and adol escence produces si gni fi cant heal t h probl ens anong
young peopl e, i ncludi ng cough and phl egmproduction, an i ncreased
nunmber and severity of respiratory ill nesses, decreased physi cal
fitness, and unfavorable lipidprofile, and potential retardationin
the rate of lung growt h and t he | evel of maxi mnumlung function.");

Massachusetts Dep't of Pub. Health, Adolescent Tobacco Use in

Massachusetts: Trends Anong Public School s Students 1984-1996 (1997),

Joi nt Appendi x at 2272, 2281. As such, they are nore than sufficient

- 34-



to denonstrate that the harmcited by the Attorney General is areal

one.

i (B). Snmokel ess Tobacco

The makers of snokel ess tobacco products present two
princi pal argunents for why, even assunm ng t hat Massachusetts coul d
justify its regul ation of cigarettes, the use of snokel ess tobacco
product s does not present a conparabl e problem First, the snokel ess
t obacco producers argue that the vast majority of the i nformation
relied upon by the Attorney General to justify the regul ati ons concerns
cigarettes specifically and not snokel ess tobacco. Second, they point
to studies indicating that, whatever national trends may exi st,
snmokel ess t obacco consunpti on by m nors has actually decreased in
Massachusetts during recent years. W address these argunents inturn.

The snokel ess t obacco producers are correct that the Attorney
CGeneral has been able to garner nore information on the use and
negative effects of cigarettes than of other tobacco products.
However, the Attorney General does point to vari ous sources specificto
snokel ess t obacco, includingtherel evant parts of the FDAregul ati ons
struck down but factually accepted by the Suprenme Court i nBrown &
WIIlianmson, as well as i ndependent published studies. See, e.qg., Choi

et al ., Does advertising pronote snokel ess t obacco use anpong adol escent

boys? Evidence fromCalifornia, Joint Appendi x at 2516. Furt hernore,

the state's brief sets forth substanti al anecdotal evi dence detailing
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t he hi ghly successful marketing of snokel ess t obacco t o young consumners
beginninginthelate 1960s and early 1970s. O course, the conpani es
object that this data is dated and that it does not specifically
eval uate the i npact of outdoor advertising such as that principally
targeted by the Massachusetts regul ati ons, but we think that such

obj ecti ons demand nore thanCentral Hudson requires. The Attorney

CGeneral has adequat el y denonstrat ed t hat snokel ess t obacco consunpti on
by underage users poses a real danger.

The conpani es' second point is that the Massachusetts
Depart nment of Heal t h study upon whi ch the Attorney General | argely
relies actually shows a sharp declineinthe use of snokel ess tobacco
by young peopl e i n Massachusetts between 1993 and 1996, in which tine
such use fell from8.0 percent to 4.5 percent. See Mass. Dep't of Pub.

Heal t h, | ndependent Eval uati on of the Massachusetts Tobacco Contr ol

Program Joi nt Appendi x at 3752. Al t hough we under st and t he conpani es’
frustration at i ncreased regul ati on while current efforts seemto be
bearing fruit, we do not think that partial successes in fighting
under age snokel ess t obacco use robs t he Cormonweal th of its authority
to remedy what remai ns of the problem Even accordingtothe study
enphasi zed by t he snokel ess t obacco nakers, a not-insignificant nunber
of mnors continues to use snokel ess tobacco products i n Massachusetts,
and nothing submtted by the conpanies contradicts the Attorney

Ceneral ' s evidence that this remai ni ng use poses a significant health
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risk tothose users, nowand as they age. W therefore concl ude t hat
the Attorney General has satisfiedthis aspect of his burdenwth
regard to snokel ess tobacco products.
i(C. Cigars

The ci gar makers | argely echo the first argunent pressed by
t he snokel ess tobacco nmakers above -- that the Attorney General
i nperm ssibly relies on studi es and anecdot al evi dence concerni ng
cigarette snoking tojustify regul ationof cigars. Again, we findthat
t he state has presented sufficient evidence to support its concl usion
t hat underage cigar snoking constitutes a real harm

The Attorney General relies heavily on a nonograph publ i shed
by the Nati onal Cancer Institutein 1998. See National Cancer Inst.,

Monograph 9, G gars: Effects and Trends (1998), Joi nt Appendi x at 2572.

As that study sets forth in nore detail, cigar snoking presents a
serious risk of disease, conparable in type and severity to that
attributed to cigarette snmoking. See id. at 2588. The study al so
concl udes that the "data on cigar use anong adol escents is al so
alarmng,"” referring specifically to Massachusetts for evidence of "a
substantial | evel of cigar use, even prior to high school." [d. at
2598. We think that this evidence wei ghs very heavily in the Attorney

General's favor.?®

® The study al so sheds |ight on the FDA's deci sionto not regul ate
cigars when it regul ated ci garettes and snokel ess t obacco i n 1996,
abstention much touted by the cigar conpanies in their briefs.

-37-



The Attorney CGeneral al sorelies on anecdotal evi dence of the
successful adverti sing canpai gn waged by snokel ess t obacco i n t he 1960s
and 1970s (nentioned above) and a sim | ar successful canpaign by
cigarette manufacturers inthe 1940s and 1950s. He argues that t hese
advertising canpai gns have denonstrated a willingness and an
effectiveness onthe part of tobacco producers inthe use of "i mge-
rel ated" advertisenents to stinul ate tobacco markets, and that m nors
are particularly susceptible to this type of advertising. The
conpani es argue that this anecdotal evidence is dated and cannot
establish a link between youth cigar snoking and adverti sing,
particul arly not the ki nd of advertising at i ssue here. Once again, we

t hi nk t hat the standard urged by t he t obacco conpani es demands nore

than is required by Central Hudson and its progeny. The Attorney
Ceneral has sufficiently denonstrated that ci gar use anong m nors poses
a real danger in Massachusetts.

ii. Whether the Restrictions WIIl Alleviate the
Cited Harns to a Material Dedgree

The second aspect of the third prong of theCentral Hudson
anal ysisis also hotly di sputed by the parties. The tobacco conpani es
argue that the Attorney General has failed entirely to denonstrate t hat

adverti si ng causes under age snoki ng or that advertisingrestrictions of

According to the nonol ogue, data on youth ci gar usage was | argely
unavail ableuntil recently. See Cigars: Effects and Trends, Joi nt
Appendi x at 2598.

-38-



the type at i ssue here wi || have any ef fect on under age t obacco use,
much l ess result in amterial reduction. The conpani es pointedly
attack the studi es subm tted by the Attorney General and assert that
several of those very studies decline to assert a cause-effect
rel ati onshi p bet ween adverti si ng and snoki ng. The Attorney CGener al
responds with a common sense argunent on the causal relationship
bet ween adverti si ng and product use, supported by a nunber of studies
and anecdot al evi dence denonstrati ng at | east a correl ati on bet ween
advertising and tobacco use in general and anong children in
particular. W think that the Attorney General has carried his burden.

The "common sense" argunent asserted by t he Att orney General
-- that advertising has sone cause-effect rel ati onship w th consunption
-- is not anovel one. Indeed, the Suprene Court recogni zed i nCentr al
Hudson itself that "[t]here is an i medi ate connection between
advertising and demand. " 447 U. S. at 569. Mrerecently, inRubinv.

Coors Brewing Co., 514 U.S. 476, 487 (1995), the Court found it

"assuredly amatter of 'conmmon sense' that arestrictionon advertising
of a product characteristic will decrease the extent to whi ch consuners

sel ect a product on the basis of that trait."” But see Greater New

O | eans Broad. Ass'n, 527 U.S. at 189 ("While it is no doubt fair to

assune t hat nore adverti si ng woul d have sone i npact on overal | denmand
for ganbling, it is also reasonable to assune that nuch of that

advertisi ng woul d nerely channel ganbl ers to one casi no rat her than
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another."). After all, the five leading cigarette manufacturers spent
approxi mately $5. 66 billion on adverti sing and pronotionin 1997, and
nearly $300 mi | |li on on out door adverti sing al one. See Federal Trade

Commi n, Report to Congress for 1997, Joi nt Appendi x at 2544. 1t woul d

defy comon sense to concl ude that for-profit corporations which have
denonstrated their ability to survive and flourishinthe market woul d
pour such trenendous resources i nto advertising without at | east sone
cal cul ation that their efforts woul d have a substanti al effect on
consunption of their product. As a general proposition, wethinkthat
common sense does support the Attorney General's position.

The Attorney CGeneral, however, does not rest on conmbn sense
argunents alone. He cites nmyriad sources to support his proposition
t hat tobacco advertising and tobacco use are causally rel ated,
i ncludi ng notably a Surgeon's Ceneral's report concl uding that
"cigarette advertising appears to i ncrease young people's risk of

snoking," see U. S. Dep't of Health & Human Servs., Preventing Tobacco

Use Anong Young Peopl e: A Report of the Surgeon General (1994), Joi nt

Appendi x at 1203, and t he FDA' s extensi ve i nvestigati on and fi ndi ng
t hat "advertising plays amaterial roleinthe decision by those under
18 to use tobacco products,” see 60 Fed Reg. 44466 (1996), Joint
Appendi x at 1513. Nearly two t housand pages of the joi nt appendi x in
t hi s case consi st of reports and surveys by governnental, scientific,

and academ c entities submtted by the Attorney General in support of
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hi s dual propositionthat tobacco use by nminors poses areal risk and
t hat t obacco advertising contributed materially tothis problem 10
Al t hough we decline to summari ze that material here, we have no
difficulty concludingthat it is sufficient tosatisfythe Attorney
Ceneral ' s burden of denonstratingthat therestrictionswll alleviate
t he harm caused by underage snmoking to a material degree.

The snokel ess t obacco and ci gar manuf acturers al so repeat t he
argunment that themgjority of the materials submtted by the Attorney
General concernprimarily or exclusively cigarettes, and that such
mat eri al s cannot justify restrictions on snokel ess tobacco and ci gar
advertisements. We agree that the cigarette regul ations are the
supported nost abundantly, in ternms of the sheer size of record
submtted by the Attorney General. That, however, is not
determ native. The product-specific information submtted by the
Attorney Ceneral, takenin conjunctionw ththe other statistical and
anecdotal information presented, is sufficient tocarry his burden.

See Florida Bar, 515 U. S. at 626-28.

10 To be sure, the conpani es have presented studies in which no
correl ati on or causal rel ationshi p was found bet ween adverti si ng and
t obacco use. They al so are critical of several of the studies cited by
the Attorney General. However, the fact that there may exi st
differences of opinion on this issue is insufficient to deprive
Massachusetts of its ability to enact regul ati ons based on a wel | -
f ounded concl usi on t hat advertisingrestrictions will reduce tobacco
use anong young peopl e.
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Final ly, the cigar manuf acturers argue t hat t he Massachusetts
regul ati ons cannot reasonably be expected to reduce ci gar consunpti on
in Massachusetts, because the advertising of cigars is nearly
nonexi stent in conpari son with the pervasive pronotion of cigarettes.
For instance, the cigar namkers do not use any billboards in
Massachusetts, and t hey spent only $50, 500 on out door advertisingin
the entire United States during 1997, conpared to the nearly $300
mllionspent by theleadingcigarette manufacturers inthat year.
Wil e this argunent is aforceful one, it fails to persuade us that the
regul ations are unjustified. A thoughtheregulations w !l necessarily
have a smal | i npact on t he anpbunt of exi sting advertising (because
relatively little exists), they will renove any outdoor adverti sing
t hat does currently fall within 1000 feet of a school or pl ayground,
t hus protecting those particular children. As the Attorney General has
denmonstrated, children exposed to tobacco advertising near their
school s and play areas are likely to be affected by its nmessage.
Al t hough fewer childrenw || be af fected by ci gar advertising, sinply
because thereis nuchless of it, therelativelack of current cigar
adverti sing al so neans t hat t he burden i nposed on ci gar advertisersis
correspondingly small. W cannot concl ude that, under t hese particul ar
ci rcunst ances, the First Anendnment bars the Attorney General from

regul ati ng ci gar advertising of the type targeted here, especi al |l y when
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we consi der t hat he has done so as part of arational and wel | - founded
conprehensi ve tobacco regul atory schene.

I n sum we concl ude that the Attorney General has carriedhis
burden of denonstrating that theregulationsw |l "directly advance"
hi s goal s of reduci ng bot h under age t obacco use and t obacco sales to
m nors. ' Less advertising nmay reasonably be expected to reduce t he
consunpti on of tobacco products by current users, insofar as there will
be fewer rem nders to stop at the store to pick up a pack of
cigarettes, a can of snokel ess tobacco, or acigar (at | east onthe way
to and fromschool s and pl aygrounds, where Massachusetts has f ocused
its efforts). Mreover, therestrictions on advertising shoul d reduce
t he nunber of newor future users by reducing the visibility of tobacco
products to m nors, by dispellingthe adverti sing-encouraged notion
t hat tobacco products are pervasive and formpart of the "goodlife,"
and by elimnating the psychol ogical incentives to tobacco use
presented by things as sinple as attractive ad col or and design
(aspects of adverti sing whi ch we agree may reasonabl y be assuned to
have greater effect on young peopl e). Because the Attorney CGeneral has
subm tted sufficient datato denonstrate the harns posed by under age

t obacco use and to support his viewthat the regulations will di m nish

11 We are not persuaded that the regulations further the state's
interest in prohibiting the dispersion of false and m sl eadi ng
information to consunmers. However, because the other interests
identifiedbythe Attorney Ceneral are directly advanced, this failure
does not require invalidation of the regul ations.
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under age t obacco consunpti on i n bot h of t hese ways, we concl ude t hat he

has satisfied his burden under prong three of the Central Hudson

anal ysi s.

d. The Reqgul ati ons Do Not Restrict More Speech t han

Necessary

The fourth and final prong of theCentral Hudson anal ysi s

requi res that the government not restrict nore speech than necessary to

achieve its purposes. InBoardof Trustees of the State Uni versity of

New York v. Fox, 492 U. S. 469, 477 (1989), the Suprene Court expl ai ned

that thisisnot a"least restrictive neans” standard. Summarizingits
hol di ng, the Court stated:

What our decisionsrequireisa"'fit' between
the | egi sl ature's ends and t he neans chosen to
accomplish those ends"--a fit that is not
necessarily perfect, but reasonable; that
represents not necessarily the single best
di sposi ti on but one whose scopeis "in proportion
to the interest served;" that enploys not
necessarily the |l east restrictive neans but .

a nmeans narrowmy tailored to achieve the
desired objective. Wthinthose bounds we | eave
it togovernnmental decisionmakers to judge what
manner of regul ati on may best be enpl oyed.

Id. at 480. We hold that the Massachusetts adverti sing regul ati ons
satisfy this requirenent.

The conpanies' first argunment that the Massachusetts
regul ations are not sufficiently tailored to satisfy the First
Amendnent i s that, although the regul ations facially apply only to

areas w thin 1000 feet of a school or playground, the actual effect of
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theregulationsistoprohibit virtually all advertisinginas much as
ni nety percent of the |and area of Massachusetts' three | argest
nmet ropol i t an areas, Boston, Wrcester, and Springfield. A thoughthis
iscertainly avalidpoint (eventhe Attorney General concedes that the
reach of the regul ations is substantial), it does not vitiate the
tailoring of the speechrestrictionsinthis case. Wilethe anount of
| and wi t hi n 1000 f eet of a school or pl ayground may be substantial, its
sheer si ze cannot defeat t he obvi ous connectiontothe state's interest
inprotecting mnors, whichis serveddirectly by limting application
of the regul ati ons to areas near school s and pl aygrounds -- areas where
childrenarenorelikelytobe. W alsofindnoindicationthat the
At torney General adopted the 1000-foot rul e as a proxy or pretext for
a nore general ban on tobacco advertising, in the Conmonweal th's
| argest nmetropolitan areas or el sewhere in the state. Under the
ci rcunst ances, we do not think that the substantial geographical reach
of the regulations violates the First Amendnent.

The conpani es al so chal | enge t he 1000-foot rule itself,
arguingthat it is both arbitrary and overly extensive. However, the
Suprene Court inFox explicitly noted "the difficulty of establishing
wi th precisionthe point at whichrestrictions becone nore extensive
t han their objective requires, and provide[d] the Legislative and
Executive Branches needed | eeway" in fashioning effective but

proportionate comrerci al speech regul ati ons. See Fox, 492 U. S. at 480.
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The Attorney CGeneral based his 1000-foot determ nation primarily onthe
FDA' s i npl ement ati on of a conparableruleinits 1996 regul ati ons,
whi ch, as noted, foll owed an extensi ve rul emaki ng procedure. Such
reliance on the conclusions of alengthy federal investigation should
hardly be called arbitrary. Furthernore, it isworthnotingthat the
i ndustry has voluntarily refrained frombill board advertisingw thin
500 f eet of school s since 1990, whi ch suggests that they recogni ze t he
val ue of suchrestrictionsinprinciple. The contentionthat 500 f eet
i s acceptabl e but that 1000 feet is sonehowarbitrary strikes us as
splitting hairs, particularly becausethis type of determ nationis
general ly better suited for | egislative and executi ve deci si onnakers
than for the courts; inany event, it is agreater judicial second-

guessi ng than i s appropriate under theCentral Hudson anal ysi s for

comrerci al speechrestrictions. Inthe end, one thousand feet -- a
mere three city blocks -- does not strike us as an unreasonabl e
di stance i n which to assune that m nors present at or ontheir way to
or fromschool s and pl aygrounds woul d be nost affected by out door
advertising. Wether or not it is aperfect "fit," it is areasonable

one, and that is what is required by Central Hudson and Fox.

Qddl y enough, the district court struck down t he 1000- f oot
boundary i n the context of i ndoor advertising, concl udi ng that the
Attorney General had offered no basis for it other than the FDA

regul ati ons, which thenselves did not restrict indoor ads. The
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Attorney General has appeal ed this aspect of the district court's
deci sion, and we reverse, largely for reasons nenti oned i nthe previous
paragraph. 1t is hardly unreasonable for the Attorney General to
determ ne that stores within 1000 feet of school s and pl aygr ounds - -
t hat area where children are nost likely to be present -- will al so be
nore | ikely toreceive mnors as custoners. Infact, we do not doubt
t hat the conpani es woul d have chall enged the rationality of the
Attorney CGeneral's regulatory scheneif it didnot includerestrictions
on advertisenments at the point of sale. W do have sone m sgi vi ngs
about the effectiveness of a restriction that is based on the
assunmption that m nors under five feet tall will not, or will |ess
frequently, raisetheir viewabove eye-level, but we find that such
determ nation falls wi thinthat range of reasonabl eness i n which t he
Attorney CGeneral is best suitedto pass judgnment. In any event, the
bur den on speech i nposed by the provisionisverylimted (there are no
restrictions what soever on adverti si ng above the five-foot | evel, so
longasit isnot visiblefromthe street), and we fi nd the conprom se
tobenarrowy tailored and areasonable "fit." Fox, 492 U S. at 480.

The t obacco conpani es' next argunent is that the Attorney
CGeneral may not regul ate commerci al speech when t here exi st several
reasonabl e alternatives that woul d restrict no or | ess speech. In
particul ar, the conpani es argue t hat Massachusetts shoul d be required

tonore stringently enforce current | aws prohi biting tobacco salesto
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m nors, and per haps nake tobacco useitself illegal for mnors, before
restricting tobacco adverti sing and pronotion. \W are not persuaded by
this line of argument in this case. First, Massachusetts has not
chosen speech restrictions asits first or only punchinits fight
agai nst under age t obacco use. Tothe contrary, the Conmonwealthis
wi del y consi dered a | eader i n many aspects of tobacco regul ati on. See,

e.q., Center for Disease Control, Best Practices for Conprehensive

Tobacco Control Prograns (Aug. 1999), Joint Appendi x at 684 (referring

t hr oughout t o Massachusetts as a |l eader i ntobacco control). Although
t he conpani es question this characterization, they offer no evidence to
t he contrary, nor do they of fer any persuasi ve evi dence that the state
i s neglectingto conscientiously and vigorously enforceits current
| aws. Second, in |ight of Fox, we do not think that Massachusetts
shoul d be required to crim nalize underage tobacco use beforeit can
regul at e t obacco adverti sing around its school s and pl aygrounds. There
are legitimate reasons why the state may not want t o make under age
tobaccouse acrine; after all, the state's notivationis to protect
children, not toinstitutionalizethem Third, the principal function
of advertisingis to propose acomercial transaction, inthis casethe
sal e of tobacco products -- which, where m nors are concerned, is
already illegal i n Massachusetts. Andfinally, while crimnalization
of under age t obacco use or possession (or stricter enforcenent of

exi sting laws, for that matter) m ght reduce t he anount of current
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t obacco use, it is unlikely to serve the governnent's interest in
reduci ng t he demand for tobacco products anong young people. The
advertisingregulations, incontrast, can reasonably be expectedto
reduce demand. For all of these reasons, we conclude that
Massachusetts need not exhaust yet nore alternativesinits ongoing
efforts to curb underage tobacco use before restricting conmerci al
speech in the targeted way that it does with the regul ati ons.
The next area of di spute between the parties concerns the
al ternative nodes of comuni cation|eft opentotobacco nanufacturers
andretailers. The Attorney CGeneral enphasizes that the regul ations do
not restrict advertising and pronotion in print media, such as
newspaper s and nmagazi nes. The t obacco conpani es, i nresponse, note
t hat t obacco advertisingis already prohibited fromtelevisionand
radi o. > They al so point out that, while newspaper and nmagazi ne
advertising nmay be a viabl e alternative for maj or manuf acturers and
sone large retailers (as evidenced in part by the preval ence of
cigarette and ci gar ads i n magazi nes), such nedi a are cost-prohibitive
for many vendors of tobacco products such as small groceries and
conveni ence stores. These snall er vendors of tobacco products, the
conpani es argue, are |l eft without any reasonabl e al ternati ve means for

conmmuni cating with the public.

2 Congress prohi bited such advertising of cigarettesandlittle cigars
in 1971, see 15 U. S. C. § 1335, and of snokel ess tobacco products in
1986, see 15 U. S.C. § 4402(f).
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Al t hough we find this argunment quite a strong one, it does
not requireinvalidationof theregul ati ons because it does not vitiate
the narrowtailoring of therestrictions onspeech. After all, only
busi nesses wi thin 1000 feet of a school or playground -- the area
reasonabl y det erm ned by t he Attorney General to present the greatest
exposuretomnors -- will be affected by the regul ati ons. And even
withinthose areas, theregulations as wittenexplicitly permtted
retailers to display so-called"tonbstone” signs. See 940C MR 8§
21.04(6). These signs woul d have allowed retailers to communicateto
| egiti mate consuners the avail ability of tobacco products, al beit | ess
forcefully thanlarger, nore colorful advertising. Unfortunately (for
t obacco sellers), the district court found this aspect of the
regul ati ons preenpted by the FCLAA, and t he Commonweal t h has not
appeal ed that ruling. W nevertheless are of the viewthat this
conprom se establ i shed by the regul ations, as witten, is indicative of
the kind of "cal cul ation" by the Attorney General that the First
Amendnment requires of governnment whenit seekstorestrict conmerci al
speech. See Fox, 492 U.S. at 480. And, al though the striking of the
t ombst one excepti on neasurably i ncreases t he burden on t obacco sel |l ers

(or rather renoves an al |l evi ating factor), > we cannot concl ude t hat

13 We do note that, even under the district court's deci sion, which was
prem sed on t he cont ent - based nat ure of the tonbstone provision, the
Commonweal t h remai ns abl e t o pronul gat e a new excepti on provi si on t hat
does not dictate the content of a small information sign comunicating
tolegitimate custoners the avail ability of tobacco products, if the
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this vitiates the reasonable fit otherw se established by the
regul ati ons.

Final ly, the tobacco conpani es suggest that the regul ati ons
are not sufficiently tail ored because they deny communi cationto a
| ar ge nunber of adults for the sake of protecting children. However,

the cases referred to by the conpanies, such as United States v.

Pl ayboy Entertai nment G oup, Inc., No. 98-1682, 2000 W. 646196 (U. S.

May 22, 2000), Reno v. ACLU, 521 U. S 844 (1997), andErznoznik v. Aty

of Jacksonville, 422 U S. 205 (1975), do not support their position.

First, each of those cases dealt with expressive speech, rather than
commer ci al speech, and therefore applieda"strict scrutiny" standard
to invalidate the laws, rather than the internediate scrutiny
appl i cabl e to comrerci al speech cases. Furthernore, even inthat
context, the Court held that "the objective of sheltering children does

not suffice to support a blanket ban if the protection can be

acconplished by aless restrictive alternative." P ayboy Entertai nnent

G oup, 2000 W. 646196, at *7 (enphasi s added); see al so Reno, 521 U. S.

at 874 ("[The |l aw s] burden on adult speech is unacceptableif |ess
restrictive alternatives woul d be at | east as effective in achieving
the | egiti mat e purpose that the statute was enacted to serve."). Here,
al t hough t he geogr aphi cal scope of the advertisingrestrictionsis

substantial, we do not findtherestrictions equival ent to a "bl anket

Commonweal th so desires.
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ban" on speech. Furthernore, it is difficult to imagine how
Massachusetts m ght effectively shield children from tobacco
adverti si ng near school s and pl aygrounds wi t hout incidental |y burdeni ng
adult communication in that area as it does. The regul ations
t hensel ves address thi s probl emby providi ng an exception for i ndoor
advertisingin any establishnent that excl udes m nors, see CMR §
21.04(5)(b), as well by the very fact that the advertising restrictions
are focused on areas where children are nost |ikely to be present.
Consequently, we think that the burden i nposed on adult commerci al
communi cation wi thin the 1000-foot perinmeter i s not sogreat asto

render the regulations invalid under Central Hudson.
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3. Concl usi on

I n concl usi on, we hold that the advertisingrestrictions
i nposed by t he Massachusetts regul ati ons do not viol ate the First
Amendnent. The regul ations directly advance the substantial interests
identified by the Attorney General, and their restrictions on
commer ci al speech are proportionate tothe state's purposes. As the
Suprenme Court has stated, "[w]ithin those bounds we |eave it to
gover nnent al deci si onmakers t o j udge what manner of regul ati on may best
be enpl oyed." Fox, 492 U. S. at 480.

C. First Amendnent Chall enge to Restrictions on Retail
Practi ces

The manuf acturers of snokel ess tobacco and cigars al so
chall enge the restrictions i nposed by t he Massachusetts regul ati ons on
the use of "sel f-service" displays as aretail outlet practice. See
940 C MR §22.06. Thedistrict court heldthat this practiceis not
protected by the First Arendnent because it does not constitute speech.
Al t hough the issue is by no nmeans an easy one, we agree and affirm

On appeal , the tobacco conpani es argue t hat sel f-service
di splays are "a specialized node of speech” that conmmunicates
information to the consuner and proposes a comercial transactionin
nmuch t he sanme way as does advertising. Al though we accept the tobacco
conpani es' propositionthat self-service displays often do have sone

conmuni cati ve comrerci al function (covered as they often are in | ogos
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and ot her adverti si ng mechani sns), the actual restriction inposed by
t he regul ations i s not on speech, but rather onthe physical |ocation
of actual tobacco products. Afamliar analogy illustrates this point.
If sellers are so inclined, we see nothing in the regul ations
pr ohi bi ting themfromdi spl ayi ng enpty t obacco product containersin
di spl ay cases, so |l ong as no actual tobacco product is so displ ayed.
I n that circunstance, just |ike at the |l ocal video store, the consuner
can peruse the rel evant commerci al i nformation at his or her | eisure
bef or e approachi ng t he sal es counter to make an actual purchase. For
the vast majority of tobacco products, nearly all of which are
di stributedin seal ed packagi ng whi ch t he consunmer nay not open and
i nspect before purchase, we think that this type of regul ati on poses no
cogni zabl e burden on speech, and any secondary i npositionis surely so
narrowas to be justified by the significant interests served by the
regul ati ons.

We do recogni ze that t he sal e of hi gher-end ci gars poses a
sonmewhat different circunstance. Accordingtothe cigar manufacturers,
cigar retailerstraditionally all owconsuners pre-purchase access to
cigars so that the consuner may make hi s or her sel ection onthe basis
of a nunber of objective and subj ective factors includingthe aronma and
feel of thecigar. Unlike the distribution of packaged ci gars and
little cigars, this specialized retail practice would in fact be

bur dened by prohi bitions on sel f-service di splays, and woul dinplicate
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Central Hudson scrutiny if the First Amendnment applies to sucharetail

practice.

However, we need not deci de whet her this particul ar for mof
self-serviceretail practice constitutes comrercial speech protected by
t he Fi rst Arendnent, because t he regul ati ons pass nust er under Centr al
Hudson even assum ng arguendo t hat the commerci al speech anal ysi s
applies. For the reasons set forth at | engt h above, we concl ude t hat
t he Attorney General has adequat el y denonstrated t he substanti al nature
of the state's interests, as well as the general proposition that
restrictions on adverti sing and pronoti on may reasonabl y be expected to
directly advance those interests. It is apparent that limting self-
servi ce di spl ays and pl aci ng t obacco products behi nd t he sal es count er
will aidinthe Commponwealth's efforts to curb the sal e of tobacco
product s t o under age consuners and directly advance t he state's goal s.
Finally, theregulations are norethan sufficientlytailoredtothe
goal s of the regul ati on, not only because they | eave open retail
schemes such as those used by video stores, but al so because the
prohi bition on sel f-service di spl ays does not apply to "[s]el f-service
di splays that arelocatedw thinadult-only retail facilities." 940
C.MR 822.06(3)(c). Atobacco specialty store cantherefore avoid
any burden presented by the regul ation by sinply closingthe storeto
chi | dren, who cannot | awful | y purchase t obacco products i n any event.

W findthefit between ends and neans t o be very reasonabl e, and we
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t heref ore concl ude that therestrictions on sel f-service di splays are
constitutional.

D. Challenges to the Cigar Warni ngs Requirenents

In addition to their challenges to the restrictions on
advertising, pronotion, and sel f-service di spl ays, the cigar conpani es
al so chall enge the warning schene created by the Massachusetts
regul ati ons. Under that schene, all packages and adverti sing of cigars
must i ncl ude a warning stating (1) that ci gar snoke contai ns carbon
nonoxi de and nicotine or (2) that cigars are not asafe alterativeto
cigarettes. See 940 C MR 88 22.04-22.05. The warni ngs nust occupy
twenty-five percent of the front or top panel of the package (whi chever
is larger) and twenty percent of any advertisenent, see id. 88
22.04(2), 22.05(2), although that area may be used for any federal,
state, or | ocal warning solong as the Massachusetts warni ng renai ns
cl ear and conspi cuous, seeid. 8§ 22.04(2)(c). The use of a pre-printed
sticker affixed tothe package or adverti senent constitutes conpliance.
See id. § 22.04(2)(b).

1. First Anendnent Claim

The ci gar conpani es' first argunment posits that the warnings
requirements violate the First Amendnent. The district court rejected
t hi s argunent, and we affirmfor substantially the reasons set forthin

the | ower court's opinion. See LorillardlIl, 84 F. Supp. 2d at 197-98.
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At the outset, we note that warnings schenes simlar tothat
i nposed by t he Massachusetts regul ati ons have been r epeat edl y sust ai ned

by the courts. See, e.q., Zauderer v. Ofice of Disciplinary Counsel

of the Supreme Court of Ohio, 471 U S. 626, 650-53 (1985).

Furt hernore, the cigar warni ngs were specifically designedto "fill the
gap" infederal |Iaw, whichrequires simlar warnings for cigarettes and
snokel ess t obacco products but not for cigars; this federal schene has
been in place since 1965 and its validity is well established.

As the Suprene Court made cl ear in Zauderer, there are
"material differences between di scl osure requirenments and outri ght
prohi bitions on speech,” 471 U.S. at 650, such that "the First
Amendnent interests inplicated by disclosure requirenments are
substantially weaker than those at stake when speech is actually
suppressed, " id. at 651 n.14. Therefore, although the comerci al
speech analysis applies, the Supreme Court has held that "an
advertiser'srights are adequately protected as | ong as di scl osure
requi renents are reasonably related to the State's interest in
preventi ng deception of consuners.” 1d. at 651.

On appeal, the cigar conpanies do not challenge the
substantiality of the state'sinterest ininform ng consuners of the
heal t h ri sks associ ated wi t h ci gar snoki ng. Nor do they di spute that
the regul ations are reasonably relatedtothat interest. Rather, the

conpani es assert that the regul ati ons are nevert hel ess unconstituti onal
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because t he very si ze of the required warni ngs (twenty-five percent of
t he mai n panel of packagi ng or twenty percent of advertising) "unduly
burdens” speech. Cf. id. at 651 ("We recogni ze that unjustified or
undul y burdensone di scl osure requirenents m ght offend the First
Amendnent by chilling protected comrerci al speech.").

Wthrespect tothe packagi ng requirenents, the conpani es
argue t hat the warni ngs are unconstitutional because the Attorney
Ceneral failedto prove that the Commbnweal t h' s purposes coul d not be
equal | y wel | served by war ni ngs coveri ng only, for exanpl e, ten percent
of the front of top panel of the package. This argunent, however, was
explicitly rejected by the Suprene Court inZauderer, where t he Court
declinedto apply a"'least restrictive nmeans' anal ysis" to di sclosure
requi rements and stated: "[We donot thinkit appropriateto strike
down such requi renents nerely because ot her possi bl e means by whi ch t he
State m ght achieve its purposes can be hypot hesi zed." 1d. at 651
n. 14. Because t he packagi ng requirenents are reasonably relatedto a
substantial state interest and do not unduly burden interstate
commerce, they are valid.

Wthregardto the adverti sement warni ng requi rements, the
compani es argue t hat t he twenty-percent coverage of the warnings wi ||
so burden cigar manufacturers that they will cease advertising
al together. The conpanies offer precious little to support this

difficult-to-believe proposition, andwe find it unpersuasive. Q her
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i ndustries, includingthe nmanufacturers of ci garettes and snokel ess
t obacco products, have successful |y i ncorporated warni ng schenes i nto
their advertising practices, and cigars present no special
considerations that lead usto believeadifferent result will ensue
here. Simlar totherestrictions upheldinZauderer, Massachusetts
"has not attenpted to prevent [cigar nakers] fromconveying i nformation
tothe public; it has only required themto provi de somewhat nore
informati on than they m ght otherwise beinclinedto present.” |d. at
650. As such, the advertisingrestrictions do not violatethe First

Amendnent .
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2. Commerce Cl ause Claim

Finally, the cigar conpani es cl ai mt hat t he ci gar war ni ng
requi renments i nposed by the regul ati ons unduly burden interstate
comerce in violation of the Commerce Clause. W agree in part.

a. Advertising Requirenents

Section 22. 05 of the regul ati ons makes it unl awful "for any
persons to adverti se or cause to be adverti sed wi t hi n Massachusetts any
cigar or little cigar unless the adverti sing bears one of the war ni ng
statenments . . . and the warning statenent . . . conprises 20%of t he
area of the advertisenment and is in the format required.” As the
district court, appellants, and the Attorney General all apparently
agree, this language applies, on its face, to advertisenents in
nati onal magazi nes sol din Massachusetts as well as to adverti sing on
theInternet if viewed froman Internet term nal i n Massachusetts. The
di strict court, although recogni zing the burden on i nterstate commerce
that woul d result froma pl ai n readi ng of the regul ati on, adopted a
narrowinterpretation under which § 22. 05 di d not apply to nati onal
magazi nes and I nternet advertising, and uphel d the regul ation. Wile
we agreewiththe district court's eval uation of the burden t hat woul d
result froma facial application of theregulation, wethinkthat the
provisionisnot fairly susceptibletothe narrow ng construction, and

we find that it unduly burdens interstate comrerce.
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The Suprene Court sunmari zed t he st andard for eval uati ng

nondi scrim natory state regul ati ons on commerce in Pike v. Bruce

Church, Inc., 397 U.S. 137, 142 (1970): "Where the statute regul ates

even- handedly to effectuate alegitimate | ocal publicinterest, andits
effectsoninterstate coomerce are only incidental, it will be upheld
unl ess t he burden i nposed on such comrerce is clearly excessivein
relationtothe putative local benefits.” The warning requirenents, as
they apply to adverti senents, satisfy thefirst inquiry of thePike
anal ysi s uncontroversially: inform ng consuners of the health risks
associ ated with ci gar consunptionis unquestionably alegitimate | ocal
public interest. However, even accepting the Attorney General's
further position that any effect on interstate commerce is only
incidental, theresulting burdenoninterstate conmerceis clearly
excessive, eveninrelationtothe Coomonweal th's stronginterest in
i nform ng consuners of health risks.

The plain | anguage of the regul ati ons, which makes it
unl awf ul to "cause to be advertised" ci gar products i n Massachusetts,
i nposes liability on manufacturers for advertising in national
magazi nes that are distributedinthe Conmonweal th, as well as for
advertising onthe Internet which can be viewed fromatermnal in

Massachusetts. As the district court recogni zed, this "woul d pl ace

4 Ontheir face, the regul ati ons arguably i npose liability onthe
print and Internet nedia, as well.
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a great burden on interstate commerce since it would require the
Massachusetts Warning to be carried by a nati onal nagazineinorder to
ensure that any copi es endi ng up i n Massachusetts carry t he Warni ng. "

LorillardIl, 84 F. Supp. 2d at 203. The court al so concl uded t hat

"the Commonweal th' s | ocal interest incapturing national nmagazi nes [ and
Internet media] is outweighed by the burden it would place on
interstate coomerce.” 1d. W agree with this eval uati on of t he burden
i nposed by the regul ations, and we simlarly conclude that inthis
respect 8 22.05 runs afoul of the Pike analysis.

The district court, however, endeavored to save the
regul ations frominvalidation by adopting a narrowinterpretative gl oss
to avoid the constitutional probl ens posed by a facial reading. Wth
littleif any support inthe | anguage of the regul ati ons, the court
held that they would not apply to magazines of truly national
di stribution, unl ess the magazi ne had a regi onal or Massachusetts
version, nor to Internet nedia. 1d.

Al t hough federal courts nmay i n some ci rcunst ances adopt a
"narrow ng constructiontowhichthelawis fairly suscepti bl e, " Rhode

| sl and Assoc. of Realtors, Inc. v. Wi tehouse, 199 F. 3d 26, 36 (1st

Cir. 1999), the courts nust also take care not to tranple the
| egi sl ative or executive province of state authorities by maki ng undul y
substanti ve additi ons or changes to | aws and regul ati ons. As the

conpani es point out, the district court'sinterpretative gl oss may pose
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its own probl ens and anbi guities, such as t he det erm nati on of whet her
a magazineis "truly national™ in scope. W al so are skeptical of the
court's reasoning that Internet advertisenments are not "w thin"
Massachusetts; al t hough we under stand the court's poi nt, and appreci ate
the difficultiesinherent inregulationof speechin"cyberspace," the
pl ai n | anguage of the regul ati ons covers a person or entity that
advertises on any Internet site viewable from a termnal in
Massachusetts. Most inportant, there is sinply no basis in the
| anguage or history of 8 22. 05 to support the narrowreadi ng of the

district court. See Erzoznick v. City of Jacksonville, 422 U S. 205,

216 (1975) (rejecting narrowing interpretati on where, inter alia, "the
ordi nance by its plain ternms is not susceptible to a narrow ng
construction"). Insum althoughthere can be no easily and brightly
demar cat ed | i ne bet ween proper narrow ng construction and j udi ci al
overreachi ng, we conclude that theregulations are sinply not "fairly
susceptible” tothedistrict court's narrowi nginterpretation. Rhode

| sl and Assoc. of Realtors, 199 F.3d at 36.

We therefore hold that the warnings requirements for
advertising are unconstitutional. Although appropriateintrastate
application of these or simlar restrictions nay be perm ssi bl e,
8§ 22. 05 does not lenditself tojudicial parsing, and we |l eave it to
the Attorney General, if he so wishes, to craft a constitutional

war ni ngs requirenment for media and ot her cigar advertising.
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b. Packagi ng Requirenents

The ci gar conpani es al so chal | enge the provi sion makingit
unl awf ul to "manuf acture, package, inport for sale or distribute within
Massachuset ts any manuf actured ci gar or manufactured little cigar the
package of whi ch does not bear” the required warning. 940 C. MR 8§
22.04(1). As all parties seemto agree, this |anguage inposes
liability on a manufacturer whenever one of its cigars appears in
Massachusetts wi t hout the required warning, even when the saleis
conducted by third parties wi t hout the know edge or consent of the
manuf acturer. W think that this provisionburdens interstate commerce
in an inpern ssible manner.

As aninitial matter, we woul d note that we do not findPike
problens with the Attorney General's | abeling schene i n general.
Sim | ar warnings are requi red on a range of products by a number of
states, see, e.qg., California Health & Safety Code § 104550 (ci gar
| abel s and war ni ngs); Ala. Code 8 8-19-5(23) (makingit unlawful to
affix a required revenue stanp to inproperly | abeled cigarette
packages); New York Al cohol i c Beverage Control Law § 107-a (aut hori zi ng
and governi ng state | abel i ng schene for al coholic beverages), and the
burden on manufacturers and retail ers of requiring state-specific
packagi ng, whil e significant, does not general ly outwei ghthe benefits
of inform ng the public of serious healthissues. W generally agree

with the Attorney CGeneral that the conpanies' interest in the
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efficiency of auni formnational |abeling systemcannot overridethe
Commonweal th' s substantial interest in protecting its citizens.
Al though it m ght not be ideal for the conpani es to have to coordi nate
al | Massachusetts distributionthrough acentral point to affix |abels,
this option certainly woul d gi ve t he manuf act urers adequat e roomwi t hin
whi ch t o maneuver, wi t hout i nposi ng any undue burden oninterstate
conmer ce.

However, there i s one aspect of the regul ati ons that renders
t hemundul y burdensone, and that is § 22. 05" s inpositionof liability
for third party action. As nentioned above, the regul ati ons i npose
liability onthe manufacturers for every inport, sale, or distribution
of an inproperly | abel ed package i n Massachusetts, even when t he sal e
or distribution is made by a third party unconnected with the
manuf acturer, such as a mai |l -order seller i nanother state or any ot her
di stributer, wholesaler, or retail seller that sells cigars to
Massachusetts consuners i ndependent of the manufacturer. Under this
scheme, the manuf acturers may not safely | abel only those packages
i ntended for Massachusetts; instead, to protect thensel ves agai nst
liability for conduct totally without their control, the manufacturers
have no choice but to include the Massachusetts warnings on all
packages, just in case one shoul d | ater appear i n Massachusetts t hrough
unf oreseen channels. This harsh practical effect of the regul ati ons

stands i n sharp contrast to all ot her warni ngs schenes of whichthe
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Court is aware, which typically inpose liability on the ultimte
seller, thus containingthelaw s effect intrastate and al so al | owi ng
all affected parties totake the necessary precautions to conply with
the | awand avoi d substantial liability. Inthis respect, we conclude
that the benefit derived fromthe regul ations is clearly outwei ghed by
the substantial burdens placed on interstate commerce.

Unli ke the advertising requirements, the |l abeling provisions
are not easily susceptibleto parsing of what i s constitutional and
what runs af oul of the Conmerce C ause. Therefore, although we woul d
find many aspects of the package |abeling provisions to pass
constitutional nuster, we nust invalidatethemintheir entirety and
leave it tothe Attorney General torefornulate them if he so desires,
i namanner consistent withthis decision andthe Constitution. W
therefore hold 940 C MR 8§ 22.04 to be unconstitutional and wi t hout
effect, except insofar as it provides the warnings and format
specifications required in 940 C MR § 22.05.

[11. Concl usion

For the reasons set forth above, we hold that the
Massachusetts regul ati ons are not preenpted by federal | aw, do not
vi ol ate the First Amendnent, and do not vi ol ate t he Commer ce Cl ause
except for 940 C MR 8§ 22.04 and § 22.05. The judgment of the
district court is

Affirmed in part, reversed in part.
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